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March 29, 2007
SYSTEM-WIDE SENATE COMMITTEE CHAIRS
DIVISIONAL SENATE CHAIRS

RE:  System-wide Senate Review of the Proposed Policy on Open Access Policy

Dear System-wide Senate Committee and Divisional Senate Chairs:

On behalf of Chair Oakley, the above document is being forwarded for your review and comments. As
background information, at its May 10, 2006, meeting, the Assembly approved the proposal “UC Faculty
Scholarly Work Copyright Rights Policy”. This proposal was initiated by the Academic Council’s Special
Committee on Scholarly Communication (SCSC) as a key policy element within a broader effort to address
copyright and publication issues that threaten access to new knowledge by UC scholars and, indeed, by the
global scholarly community. In addition, the Assembly unanimously recommended the formation of a group to
develop language for a policy on open access publication and faculty copyright rights. President Dynes referred the
Assembly’s request to Provost Hume who then established a work group, which included Senate representatives, to
develop a proposed Open Access Policy. The work of that work group is complete and the attached proposed Open
Access Policy is out for review on the campuses.

In order for the Academic Council to finalize its position in time for the Assembly to consider a Senate endorsement
of the proposal, at its last meeting of 2006-07, which is scheduled for June 13, 2007, we would we would very much
appreciate receiving responses from both Systemwide Senate Committees and Divisions by no later than May
10, 2007:

Please note that we normally have a different deadline for comments from Systemwide Senate Committees and from
Divisions, but due to the tight deadline all responses are due by May 10, 2007.

As a reminder to System-wide Senate Committee Chairs, request for comments, are sent out to all System-
wide Senate Chairs. Each Chair/committee may decide whether or not to opine. Please notify the
Senate Office either directly by emailing me or through your Committee Analyst, if your committee chooses
not to participate in this review.

Cordially,

—
g%@&m
Maria Bertero-Barceld, Executive Director
Academic Senate
Encl: 1 (Proposed Open Access Policy)
Copy: Academic Council Chair John Oakley
Divisional Senate Directors

Academic Senate Committee Analysts



http://www.universityofcalifornia.edu/senate/assembly/may2006/copyright0506.pdf
http://www.universityofcalifornia.edu/senate/assembly/may2006/copyright0506.pdf
http://www.universityofcalifornia.edu/senate/underreview/open%20access%20policy0307.pdf
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QOFFICE OF THE PROVOST AND EXECUTIVE VICE PRESIDENT — OFFICE OF THE PRESIDENT
ACADEMIC AND HEALTH AFFAIRS 1111 Franklin Street, 12t» Floor
Oakland, California 94607-5200

February 7, 2007

CHANCELLORS
ACADEMIC COUNCIL CHAIR OAKLEY

Re: Review of Proposed Open Access Policy
Dear Colleagues:

I'am writing to request your formal review of a proposed University of California policy that would enable
open access to journal articles and conference proceedings authored by UC faculty members. The need for
this new policy was communicated to the President by the Academic Assembly last May. The proposal,
entitled the “UC Faculty Scholarly Work Copyright Rights Policy,” recommended action to “facilitate
scholarly communication and maximize the impact of the scholarship of UC faculty.”

President Dynes referred this request to me, and I subsequently convened a working group that has developed
a proposed Open Access Policy. The proposal confirms UC faculty ownership of copyright of their scholarly
work while at the same time providing a mechanism by which faculty may grant permission to The Regents to
make their work published in a scholarly journal or conference proceedings available in an open, on-line
repository of scholarly publications.

The attached working group’s report reflects broad consultation with copyright experts within the context of
the Academic Council’s white paper, Responding to the Challenges of Scholarly Communication: The Case
of Scholar’s Management of Their Copyright (available at

http://www universityofcalifornia.edu/senate/committees/scsc/copyrigh.scse.0506.pdf). It retains the
principles and spirit of the language accompanying the Assembly’s request and, to facilitate review, covers
implementation issues critical to the goal of maximizing the access to and impact of the journal and
conference publications arising from UC-based research and scholarship.

[ would appreciate your assistance in conducting a comprehensive review of this proposal. Please forward
your campus or Academic Senate comments by May 20, 2007, to osc@ucop.edu, or by regular mail. The
proposal and supporting materials, including a list of anticipated frequently asked questions are available
online at the Office of Scholarly Communication website: http://osc.universityofcalifornia.edu/openaccess/.
Questions on the policy may be directed to: John Ober (510-987-0174, john.ober@ucop.edu). Thank you in
advance for your assistance in the review of this important policy.

Sincerely,

=

Wyatt R. Hume
Provost and Executive Vice President
Academic and Health Aftairs

Attachment



CC:

President Dynes

Working Group Chair Pitts

Associate Vice Provost Greenstein

Acting Assistant Vice President O’Rourke
Director Ober

Coordinator Capell
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February 7, 2007

PRESIDENT DYNES
Dear Bob:

I want to bring your attention to the “UC Open Access Policy” proposal, potentially a key policy
element within the University’s efforts to address scholarly communication issues that threaten
access to new knowledge by UC scholars. The proposal is the product of the working group which I
tasked at your request to respond to the May 30, 2006 Academic Assembly resolution requesting a
Presidential policy to “ensure the widest dissemination of scholarly works that advance the
University’s mission of education and research, and to encourage faculty members to retain their
individual copyright while granting publishers non-exclusive rights.” The “UC Open Access
Policy” proposal retains the principles and spirit of the Assembly’s request and draft language.

I note that the work includes several issues whose disposition will depend on additional
consideration by UC administration and the UC community, notably the support mechanisms needed
to implement the policy, should it be endorsed, and the processes through which a faculty member
may opt out of it, a feature of the original Senate proposal and seen as crucial to its broad
endorsement by the faculty. For these issues the report provides examples and options to facilitate
the community’s consideration.

I recommend that the policy receive wide review, and I will initiate that process. Our Office of
Scholarly Communication, as well as members of the working group, stand ready to assist as
appropriate.

Sincerely,

g

Wyatt R. Hume
Provost and Executive Vice President
Academic and Health Affairs

Attachment

cc:  Working Group Chair Pitts
Associate Vice Provost Greenstein
Acting Assistant Vice President O’Rourke
Director Ober
Coordinator Capell



DRAFT DRAFT DRAFT

University of California
Open Access Policy
Draft: For Comment Only

1. Introduction

This policy proposal and related materials were prepared by an ad hoc working group
appointed by Provost Hume in response to a proposal unanimously approved by the
Academic Assembly and forwarded to President Dynes in May 2006 to adopt a policy —
titled then as the “UC Faculty Scholarly Work Copyright Rights Policy” — which
confirms UC faculty ownership of copyright of their scholarly work, but through which
faculty would grant a limited and non-exclusive permission to the Regents to make work
published in a scholarly journal or conference proceedings publicly accessible by posting
it in an open, on-line repository of scholarly publications. The full'text of the proposal is
attached as Appendix Il and also available from
http://www.universityofcalifornia.edu/senate/assembly/may2006/copyright0506.pdf.

and non-exclusive xight to make the material available in an open access
repository, where it will be permanently and openly accessible;

e Suggests a mechanism for the UC faculty author to transfer limited rights to the
publisher so that it can publish a work, receive a financial return, and receive
proper attribution and citation as the source of first publication.

2. The Open Access Policy Proposal

Preamble
As affirmed by the Academic Personnel Manual (APM 010), the University’s
fundamental mission is to discover knowledge and to disseminate it to its students and to
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society at large. Appropriate management of copyright rights is a key factor in
maximizing the dissemination and the resulting impact of the scholarship of the UC
faculty.

Policy

A faculty member’s ownership of copyright is delineated by the University of California
Policy on Ownership of Copyright.* This open access policy seeks to increase authors’
influence in scholarly publishing by establishing a collective practice of retaining a right
to open access dissemination of certain scholarly works. University of California faculty
shall routinely grant to The Regents of the University of California a license to place in a
non-commercial open-access online repository the faculty member’s scholarly work
published in a scholarly journal or conference proceedings.” In‘the event a faculty
member is required to assign all or a part of his or her copyright rights in such scholarly
work to a publisher as part of a publication agreement, the
the publication agreement the right to grant the foregoing license to the Regents. Faculty
may opt out of this policy for any specific work or jnvoke a specified delay before such

forth below.

3. Policy Implementation

ission-baged: A faculty member may seek permission from a “UC
open access agent” (UC-OA)* to opt out of this policy for a specific work that has
been accepted for publication in a journal or conference proceeding that refuses to
allow open access placement of the work within six months of publication. Within
five working days of receiving an author’s request, the UC-OA must grant permission

! http://www.universityofcalifornia.edu/copyright/

2 A license means that the copyright owner gives to another the right to use a copyrighted work in
specified ways. This license shall be limited, irrevocable, perpetual, worldwide, royalty-free, fully paid-up,
and non-exclusive. Such a license does not transfer any right to The Regents other than the specific license
to place the work in the non-commercial, open-access online repository. Accordingly, the faculty member
retains copyright ownership in his or her work.

® An open access agent is an appropriate university or campus agent to be developed jointly by the
administration and the Academic Senate.
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or assist the faculty member in negotiating with the publisher. Ten working days
after the faculty member seeks permission, if the publisher has not agreed to allow
open access placement of the work within six months of publication, the faculty
member may opt out of this policy. The faculty member must notify the UC-OA of
such an opt out.

Option B — consultation and notification-based: After consulting with a “UC open
access agent” (UC-OA), a faculty member may opt out of this policy for a specific
work that has been accepted for publication in a journal or conference proceeding that
refuses to allow open-access placement of the work within six months of publication.
As part of the process of consultation, the UC-OA may assist the faculty member in
negotiating with the publisher. The faculty member must notify the UC-OA of such
an opt-out.

initiating further discussi ith)these publishets.

@ repositories, such as the National Library of Medicine’s
.pubmedcentral.nih.gov/), or the physics arXiv

accessible repositories are those which provide reliable, long-term access to managed
digital resources; are internet-accessible at no fee for the reader; have explicit
preservation and governance policies; and use data formats and technology
management that conform to industry standards.

o Recording access characteristics of faculty publications
Files submitted to Academic Personnel Committees for merit or promotion review of
a faculty member should contain a list of articles published in scholarly journals or
conference proceedings, indicating, for each, whether it has been included in an open
access repository(ies) and, if so, providing the identity of that repository(ies).
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Appendix I. Supporting Materials

As noted above in Policy Implementation, it is proposed that the University provide
mechanisms to support the policy and the use of materials which it covers. Examples of two
such types of support are provided here:

A. a description of the extant UC eScholarship Repository;

B. a sample publication agreement addendum whose use by authors and publishers confirms

the intent of the policy.

A. UC’s eScholarship Repository
The eScholarship Repository, sponsored by the California Digi
and easily discoverable access to scholarly output from the Uni
project of the eScholarship initiative of the California Digi

al Library, provides persistent

ary within the University of
arship Repository provides
support for working papers, pre-prints, post-prints, seminar series;and\UC-sponsored online
journals with more than 200 participating academi research units. The repository is on
the web at http://repositories.cdlib.org/escholars
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B. Sample Publication Agreement Addendum?*

An amendment such as this, when attached by an author to a publication agreement or contract,
is a mechanism through which crucial copyright rights can be retained by the author, including
those necessary to follow the proposed UC open access policy.

Following this sample publication amendment is an explanation of its terms in non-legal
language.

AMENDMENT TO PUBLICATION AGREEMENT FOR UNIVERSITY OF CALIFORNIA AUTHORS

1. Inaccordance with the University of California Open Access Policy, this Amendment hereby modifies the
attached Publication Agreement concerning the following Article:

(manuscript title) (journal ngme

2. The parties to the Publication Agreement and to this Amendment are:
, and

(corresponding author) (the Publisker)

3. The parties agree that in the event of a conflict bet
provisions of this Amendment shall prevail and the P

dment and the Publication Agreement, the
licatioan Agreement shall be construed accordingly.

4. Notwithstanding any terms in the Publication Agreement tosthe c@ntrary and in addition to the rights retained
by Author and/or licensed by Publisher tg Author in the PublicationsAgreement and any fair use rights of
Author, Author and Publisher agree that'the Author_has the following rights:

Central database, pravided, however, that such rights shall not be exercised before publication of the
Article. If Rublisher delays publication of the Article unduly, Author has the option of terminating this
Agreement.

c. The Author furtherretains all non-exclusive rights necessary to grant to the Author’s employing
institution the non-exefusive right to use, reproduce, distribute, display, publicly perform, and make
copies of the Avrticle in electronic, digital or in print form in connection with teaching, digital
repositories, conference presentations, lectures, other scholarly works, and all academic and professional
activities conducted at or by the Author’s employing institution at the time of publication of the Article.

5. Acknowledgment of Prior License Grants. Publisher acknowledges that Author’s assignment of copyright or
Author’s grant of exclusive rights to Publisher in the Publication Agreement is subject to Author’s prior grant
of a non-exclusive copyright license to Author’s employing institution and/or to a funding entity that
financially supported the research reflected in the Article as part of an agreement between Author or Author’s

* This sample was adapted from existing addendums in use or proposed for use by MIT (see
http://libraries.mit.edu/about/scholarly/copyright-form.html ), the Scholarly Publishing and Academic Resources Coalition (SPARC;
see http://www.arl.org/sparc/author/index.html ) and the Science Commons and Creative Commons Scholar’s Copyright Project (see
http://www.sciencecommons.org/projects/publishing/).
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employing institution and such funding entity, such as an agency of the United States government. Publisher
acknowledges that it has determined prior to execution of this Agreement whether any such grant exists.

6. Entire Agreement. This Amendment and the Publication Agreement, taken together, constitute the final
agreement between the Author and the Publisher with respect to the publication of the Article and allocation
of copyright rights in the Article. Any modification of or additions to the terms of this Amendment or to the
Publication Agreement must be in writing and executed by both Publisher and Author in order to be effective.

AUTHOR PUBLISHER
(corresponding author on behalf of all authors)
DATE DATE

Annotated Explanation of Sample Publication Agreement Addendum

Following is an annotated explanation of paragraphs 3 through 6 of’the sample Amendment to
Publication Agreement:

1. Paragraph 3—if there is a difference in the térrs of the main publication agreement and

exception in‘that’/Act (which allows the copying and other use of an entire work
without permission of the copyright owner provided it is used in face-to-face
teaching). The retained rights give the author greater rights than those available
under fair use or the face-to-face teaching exception.

subparagraph (b)—this means the author has the right to make the work available in
digital form, including in a non-commercial online digital repository, to others. An
author would not have this right if it was not retained. It is “non-exclusive” and
allows the publisher to also place the work in its own or another’s repository. It
preempts a potential publisher’s objection to the provision by specifying that the
right may not be exercised before publication of the work. The last sentence is
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intended as an escape hatch if the publisher delays in publication: the author may
terminate and make other arrangements.

subparagraph (c)—this means the author has the right to give the author’s
employing institution the right to fully use the work and place it in an online
repository in connection with academic and professional activities conducted by the
employing institution. It is “non-exclusive” in order to allow the publisher the right
to do these things as well.

Paragraph 5—this puts the publisher on notice that the author may have already granted
copyright rights to another before signing this agreement, such as the right given to the
University under the Open-Access Policy or to a federal agency.in compliance with regulations
of the agency that helped fund the underlying research. This precludes a publisher from later
ights, and that the author’s
pensatlon (“damages”) to
subject to the opt-out
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Appendix I1. Original Academic Assembly Endorsed Policy Proposal (May 10.
2006)

[Preamble]
WHEREAS, in order to facilitate scholarly communication and maximize the impact of

the scholarship of UC faculty,1 the Academic Council’s Special Committee on Scholarly
Communication (SCSC) has proposed that the Academic Council consider the following
recommended UC copyright policy change:

[Policy]

A faculty member’s ownership of copyright is controlled by'the University of California

of publication venues. No income will accrue to the
¢ Academic Council by this non-exclusive copyright license.
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